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DETAILED ACTION 
Acknowledgements 

The Examiner acl^nowledges tine reply filed 02/06/2009 in which claims 1 , and 
19-20 were amended. Currently claims 1, 19-20 and 22-35 are pending for examination 
in this application. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed In the United States 
only If the International application designated the United States and was published under Article 21(2) 
of such treaty In the English language. 

Claimi, 19-20, 22, 28-35 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Spero et al. (USPN6,921,381). Spero et al. discloses a laparoscopic 
spray device and method of use. 

Regarding claims 1 , 19-20, 22, 28-35, Spero et al. discloses a device and 
method for directly delivering a shear thickening fluid (fibrin composition, col 4, In 25-50; 
see Sierra et al. (USPN, 5290,552, showing that fibrin compositions exhibit shear 
thickening behaviors) having therapeutic properties to a target site (incision site), the 
method comprising: loading the fluid in a channel (84), the channel having a lumen 
(32A, 32B, 100) and a viscosity adjuster (86, 98B, 102, surface near 100, 104 and 94), 
the lumen having a longitudinal axis, and the viscosity adjuster comprising at least two 
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non-overlapping post lil<e rojections (102, wall near 100 and 104) extending from one or 
more walls of the channel and leaving an open flow channel parallel to the lumen's 
longitudinal axis; adjusting the viscosity of the fluid by exposing the fluid to the viscosity 
adjuster of the channel; and delivering the fluid to a target site (incision site, Figures 1 - 
18). 


]//////// /j^ 



Spero et al. further discloses the viscosity adjuster being disposed at the distal 
end of the lumen (Figure 1,16) wherein the viscosity adjusters define an constricted 
flow orifice (openings is lumen near 102, 100, 94, near 104) that are circular/ovular in 
shape (Figure 18). 

C/a/m Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 

forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in tiie art to wliich said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set fortli in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), tliat are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 23-24 and 26-27 are rejected under 35 U.S.C 103(a) as being 
unpatentable over Spero et al. (USPN6,921 ,381 ) in view of Ahn (USPN2002/0077687). 
Spero et al. meets the claim limitations as described above except for the 
pharmaceutically active compound. 

However, Ahn teaches a catheter for use in treating ischemic tissue. 

Regarding claims 23-24 and 26-27, Ahn teaches a catheter delivery device (20) 
for use in delivering a fibrin pellet containing cells and growth factors (Figure 5, [0010- 
0013, 0041,0043]). 

At the time of the invention, it would have been obvious to incorporate to 
additional agents with the fibrin in order to promote tissue healing. The references are 
analogous in the art and with the instant invention; therefore, a combination is proper. 
Therefore, one skilled in the art would have combined the teachings in the references in 
light of the disclosure of Ahn ([000—0020]). 


Application/Control Number: 10/638,426 Page 5 

Art Unit: 3763 

Response to Arguments 

Applicant's arguments witli respect to claims 1 , 19-20 and 22-35 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Christopher D. Koharski whose telephone number is 
571-272-7230. The examiner can normally be reached on 5:30am to 2:00pm EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nick LucchesI can be reached on 571-272-4977. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Date: 4/27/2009 

/Christopher D Koharski/ 
Examiner, Art Unit 3763 


/Nicholas D Lucchesi/ 

Supervisory Patent Examiner, Art Unit 3763 


